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1981 

on A p r i l 1? 

MR. LIVINGSTON: Your Honor, i f they have 

documents t h a t analyze c o n d i t i o n s , those are r e l e v a n t . 

This i s a large r a i l r o a d . They're undoubtedly done 

i n t e r n a l analyses. Why aren't those being t u r n e d 

over? We emptied our f i l e s . 

JUDGE NELSON: Phase 2. Phase 1 w i l l be 

a turnover of the documents r e l a t i n g t o the c o n d i t i o n s 

t h a t t h i s p a r t i c u l a r r a i l r o a d i s seeking. The broader 

sweep i s f o r Phase 2, where I hope t h i s can be pared 

done. 

MR. Ĥ JT: And f o r Phase 1, i s i t 

s a t i s f a c t o r y t o produce them on A p r i l 1, the --

JUDGE NELSON: That's f i n e . 

MR. HUT: Thank you. 

JUDGE NELSON: I again t h a t I'm not happy 

w i t h the broad nature of t h i s language. I f these 

p e r s i s t i n Phase 2, t h a t ' s not going t o help you any. 

I had hoped i n Phase 2 t h a t we see some new ones, 

sharpened i n l i g h t of whatever t h e i r f i l i n g s are. 

MR. LIVINGSTON: Your Honor, we, the 

applicants, responded to requests l i k e t h i s . 
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1982 

1 JUDGE NELSON: I'm not impressed w i t h t h a t 

2 argument. I t ' s not a case f o r f i n g e r p o i n t i n g now. 

3 
Number 9. ^ S l I B l ^ 

4 MR. LIVINGSTON: I t ' s not a questio n of 

5 f i n g e r p o i n t i n g . I t ' s a question of our g e t t i n g our 

6 hands on relevant documentation i n the case. As i t 

7 now stands, we're going t o be exposed t o dis c o v e r y and 

8 they're not t o the same extent i f they don't have t o 

9 answer --

10 JUDGE NELSON: Well, w e ' l l t a l k about any 

11 p r o t e c t i o n you may f e e l you need. 

12 Number 9. Oh, t h a t could be seeking the 

13 world. Let's deal w i t h t h a t i n Phase 2 i f we have t o 

14 deal w i t h i t i n those terms. Phase 2 i f i t p e r s i s t s . 

15 s t r i k e s me as much too wide. That was as t o 10. My 

16 comment as t o 11, Phase 2. 

17 What's 12 d r i v i n g at? C o n r a i l has 

18 m a t e r i a l s about the f i n a n c i a l p o s i t i o n or prospects of 

19 SP? Assume they do. What does t h a t get you? 

20 MR. LIVINGSTON: That's an issue t h a t ' s 

21 been r a i s e d i n t h i s case as t o the f i n a n c i a l v i a b i l i t y 

22 and the f i n a n c i a l p o s i t i o n of the Southern P a c i f i c . 

— 
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Conrail has probably done studies of that. They are 

taking public positions. We want to see what they 

have i n --

JUDGE NELSON: Let's see i n the f i l i n g on 

March 29th i f there's some posi t i o n about the 

fi n a n c i a l position of SP. And then we may want to 

look at that discovery. That's Phase 2. 

Thirteen, Phase 2. That gets us i n t o t h i s 

j o i n t p r i v i l e g e that I hope to either avoid resolving 

-- no. That one I don't mind resolving. That's a 

non-constitutional ground. But I think i t ' s best 

resolved i n the context of a spe c i f i c i n t e n t i o n . 

Fourteen. Mr. Hut, i t s t r i k e s me that 

there may be an argument for tha s t u f f that you have 

used i n your attempt to s o l i c i t support from shippers 

provided we don't get i n t o the alleged c o n s t i t u t i o n a l 

issues f o r the --

MR. HUT: That's why we're there. 

JUDGE NELSON: How does that happen? 

MR. HUT: Certainly a --

JUDGE NELSON: I f a r a i l r o a d writes to a 

shipper, what c o n s t i t u t i o n a l issue i s involved there? 
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MR. HUT: With respect t o a shipper, I'm 

not sure chat I could suggest one. Your Honor. I was 

speaking t o the p u b l i c o f f i c i a l s . 

JUDGE NELSON: No. I'm f i r s t on the 

shippers. I t h i n k they've got the best case. Now, 

you're not e x a c t l y l i k e they are. They came i n 

ho l d i n g out 2,000 shippers. And so they opened t h a t 

issue up. 

MR. HUT: As t o shippers --

JUDGE NELSON: But I s t i l l t h i n k t h e r e 

ought t o be some discovery of your e f f o r t s t o seek 

support from shippers. 

MR. HUT: We are going t o present some 

shipper support l e t t e r s . Your Honor. And I know or I 

would t h i n k t h a t w i t h our work papers we w i l l present 

i n packets --

JUDGE NELSON: The question i s : Should 

t h a t be Phase 1 or Phase 2? 

MR. HUT: We'd be happy t o g i v e i t t o them 

on A p r i l 1, Your Honor. 

JUDGE NELSON: A l l r i g h t . 

MR. HUT: I would suggest t h a t --
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JUDGE NELSON: So i n s o f a r as Number 14 

seeks m a t e r i a l s used t o seek support from shippers, 

t h a t w i l l be produced on A p r i l 1. 

MR. LIVINGSTON: Your Honor, they have 

already been b e a t i n g the bushes f o r sh.ippers. 

Shippers have f i l e d statements t o --

tJXJDGE NELSON: You're going t o get a l l of 

t h i s s t u f f on A p r i l 1. 

With respect t o p u b l i c o f f i c i a l s , t h a t ' s 

Phase 2. With respect t o the r a i l r o a d s who are not 

p a r t i e s t o t h i s case, I see no problems. Are there 

any such communications. 

MR. HUT: I don't know of eny. Your Honor, 

but I don't want t o represent one way or the other 

w i t h o u t having f i r s t checked. We haven't done t h a t . 

JUDGE NELSON: So t h a t could be i n Phase 

1 or on A p r i l 1 i n s o f a r as i t i n v o l v e s r a i l r o a d s who 

are not p a r t i e s t o t h i s merger proceeding. Railroads 

who are p a r t i e s we get i n t o t h i s j o i n t fence business. 

And I want t o l i t i g a t e t h a t i n Phase 2. The word 

"others" I ' l l construe as meaning any nongovernmental 

nonparty and d i r e c t t h a t t h a t be produced on A p r i l 1. 
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Number 15, Phase 2 i n s o f a r as i t deals 

w i t h Department of J u s t i c e , Department of 

Tra n s p o r t a t i o n , s t a t e governors, a t t o r n e y generals, 

p u b l i c u t i l i t y commission. What about f o r e i g n 

governments, Mr. McBride? How are these 

communications wrapped up i n any c o n s t i t u t i o n a l 

p r i v i l e g e ? 

MR. McBRIDE: My three days of research 

d i d n ' t get i n t o t h a t area. Your Honor. And I make no 

clai m on t h a t . I d i d not make t h a t argument t o you. 

I know of no communications oy mv c l i e n t . 

JUDGE NELSON: A l l r i g h t . I'm going t o 

d i r e c t p r o d u c t i o n . And we're i n t e r e s t e d i n t h i s 

Mexican s t u f f because there are issues surrounding i t . 

So i f you've got any p r e s e n t a t i o n s , l e t t e r s , 

memoranda, white papers, or ot h e r documents sent t o 

any Mexican government o f f i c i a l , you're going t o have 

t o produce them. And I say t h a t ' s Phase 1. 

Any other government o f f i c i a l I construe 

as meaning o f f i c i a l of some f o r e i g n country. I s t h a t 

you mean ther e , o t h e r f o r e i g n country? 

MR. LIVINGSTON: I t could be a s t a t e 
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government or a federal government o f f i c i a l . 

JUDGE NELSON: Okay. State or federal i s 

for Phase 2. Papers sent or given to any security 

analyst r e l a t i n g to the merger. What do you say? Is 

that Phase 1 or Phase 2? 

MR. HUT: That's Phase 2. I wouldn't even 

know how to go f.bout -- I guess i f ordered, I would, 

of course, go about t r y i n g to f i n d out how to do i t . 

I don't know that there have been any sec u r i t y 

analysts or bond-rating agencies. 

JUDGE NELSON: Well, there's a whole 

s t r i n g there, consultant, f i n a n c i a l advisers. 

MR. HUT: Consultants, f i n a r .1 advisers, 

analysts, I assume so. Chamber of Commerce and 

shipper or trade organizations get i n t o the 

associational questions. I would think that those 

would be for A p r i l 1. 

JUDGE NELSON: On i t s face and not having 

heard any arguments to the contrary from you, I see 

nothing p r i v i l e g e d there. I mean, unless there's some 

work produ:t, there may be some burden questions of 

fi n d i n g them. But on t h e i r face I see no reason why 
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t h a t ' s not proper discovery, 

MR. LIVINGSTON: Of course i t ' s proper 

d i s c very. I f he gave a submission t o the s e c u r i t y 

a n a l y s t saying, "Well" --

JUDGE NELSON: You know, sometimes I must 

go w i t h the f i r m . I ' l l make a r u l i n g Mr. Roach's way, 

and h e ' l l keep t a l k i n g . And then I say t o him, "Now, 

Mr. Roach, I j u s t made a r u l i n g f o r you." 

MR. LIVINGSTON: I may have misunderstood. 

JUDGE NELSON: Mr. L i v i n g s t o n , I'm i n the 

course of deciding i f you're e n t i t l e d t o these 

m a t e r i a l s subject t o any p r i v i l e g e s or any questions 

of working out undue burden problems. The questio n 

i s : Can they be i n Phase 1 or 2? 

On t h e i r face they look l a r g e t o me and 

j u s t by sheer size would be more a p p r o p r i a t e f o r Phase 

2 unless you've got a l i m i t a t i o n you want t o suggest 

t h a t we can have them do something i n Phase 1. 

Of these v a r i o u s addresses, can you p i c k 

cut one or two t h a t might be a p p r o p r i a t e f o r a more 

immediate search? 

MR. LIVINGSTON: Well, we t h i n k they're 
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a l l important. The f e d e r a l government o f f i c i a l s and 

the --

JUDGE NELSON: I've already r u l e d t h a t ' s 

f o r Phase 2. 

MR. LIVINGSTON: And the s e c u r i t y --

JUDGE NELSON: S t a r t w i t h the words 

" s e c u r i t y a n a l y s t . " 

MR. LIVINGSTON: Well, c e r t a i n l y the 

s e c u r i t y a n a l y s t and the other f i n a n c i a l c o n s u l t a n t s , 

f i n a n c i a l advisers, investment bankers, people t h a t 

they are d e a l i n g w i t h f o r money reasons and are 

t e l l i n g those people what they t h i n k the impact of the 

merger w i l l be on Conrail or on --

JUDGE NELSON: Do you t h i n k you could do 

t h a t i n Phase 1 l i m i t e d t o --

MR. HUT: I'm not sure of the elements of 

the impact on C o n r a i l , but the answer i s sub j e c t t o 

burden and relevance o b j e c t i o n s , we can --

JUDGE NELSON: We'll do the f i n a n c i a l 

addresses on A p r i l 1, i s i t ? And w e ' l l leave the 

o t h ,rs --

MR. LIVINGSTON: Why i s n ' t t h a t due on 
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March 12th, which i s the normal due date? That's the 

day we': responding to. We got 150 requests on 

February 26th. We're responding on Tuesday. T.' jy've 

got 56 or 70 requests. Why ave t.hey waiting u n t i l 

A p r i l 1? 

JUDGE NELSON: That one seems to me very 

d i f f i c u l t to do. Let's see. This i s March -- what's 

today's date? Eighth? They're going to f i n d a i l of 

that s t u f f i n two days? 

MR. LIVINGSTON: We didn't serve t h i s 

today. We served i t . They had 15 days, j u s t l i k e we 

have 15 days. 

JUDGE NELSON: As a p r a c t i c a l matter, you 

don't want the answer they're going to give you on 

March 12th, which i s going to be, "We can't f i n d 

anything" or "We've made one search, and we found the 

following memorandum." You want a search here. You 

want these materials. 

MR. LIVINGSTON: Of course I want a 

search. And 1 want whatever they ha"-e to --

JUDGE NELSON: I f you want to press f o r a 

response by the 12th, then y o u ' l l get such responses 

'WmmKmm 
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as they can give you by the 12th. 

MR. LIVINGSTON: Well, I assume t h a t --

JUDGE NELSON: Do you want t h a t ? 

MR. LIVINGSTON: I assume they w i l l g i v e 

me a good f a i t h response. And t h a t ' s what I'm l o o k i n g 

f o r here: a good f a i t h response. 

JUDGE NELSON: They do the best they can 

w i t h what they've got i n terms of the m a t e r i a l s and 

the time. 

So l e t ' s see what you can do by March the 

12th w i t h regard t o these f i n a n c i a l addressees. Now, 

t h a t excludes the Chamber of Commerce or the shipper 

or t r ade o r g a n i z a t i o n s . We'll put them o f f f o r Phase 

2. 

Number 16. I s n ' t t h a t covered by 15? 

MR. LIVINGSTON: No. I t --

JUDGE NELSON: Oh, no. Notes of meetings 

might be d i f f e r e n t from -- w e l l , I'm going t o make the 

same r u l i n g on 16 t h a t I've made on 15. Let's see i f 

we can summarize what i t i s , which i s t h a t any of the 

communications w i t h governmental o f f i c i a l s are f o r 

Phase 2 as are the matter of Chambers of Commerce or 
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1992 

1 shipper or trade o r g a n i z a t i o n s r e l a t i n g t o the merger. 

2 I am o r d e r i n g p r o d u c t i o n w i t h regard t o 

3 the communications t o any Mexican government o f f i c i a l 

4 by A p r i l 1 and by March 12th whatever you can t e l l the 

5 a p p l i c a n t s about your communication w i t h these 

6 f i n a n c i a l r e c i p i e n t s . 

7 Are we c l e a r on th a t ? 

8 MR. HUT: Yes, s i r . 

9 JUDGE NELSON: A l l r i g h t . Seventeen. 17A 

10 has two p a r t s . Do you know anything about your 

11 documents r e l a t i n g t o shipper surveys o r i n t e r v i e w s ? 

12 MR- HUT: I do not. Your Honor. I f --

13 JUDGE NELSON: That seems l i k e the k i n d of 

14 t h i n g t h a t i f i t e x i s t s , you could get at p r e t t y 

15 r e a d i l y . 

16 MR. HUT: I t ' s probably a d i s c r e t e --

17 JUDGE NELSON: Yes. 

18 MR. HUT: -- set of papers. 

19 JUDGE NELSON: You can f i n d out i f t h e r e 

20 e i t h e r i s such a t h i n g or i s n ' t . 

21 MR. HUT: Yes. There may be a q u e s t i o n 

22 here as t o relevance because i t ' s not c l e a r t o me what 
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they may - -

JUDGE NELSON: So that i s what I think 

about 17A. Produce that. See, there are two pieces 

i n A, one dealing with what they think of the merger. 

And the other i s what they think of possible 

conditions. 

I t makes no sense to break those two 

because you've got to conduct the same search to f i n d 

the so-called surveys. So I'm going to rule as to 17A 

that they be turned over on A p r i l 1 i n conjunction 

with ycur pressing for some p a r t i c u l a r condition. 

17B I am going to deny as overly broad at 

any time. Eighteen. Help explain t h i s one a l i t t l e 

b i t to me. Give me a hypothetical of what kind of 

transaction we're t a l k i n g about here. 

MR. LIVINGSTON: I f they are i n the 

business or they have said they want to purchase 

l i n e s , i f they have done studies on that of what i t i s 

chey want to purchase and what they're w i l i n g to pay 

or what they think the value i s , t h e y ' l l produce that. 

JUDGE NELSON: Phase 2. Nineteen. How 

would Conrail have documents r e l a t i n g to the trackage 
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ri g h t s compensation for the BN-Santa Fe people? I 

don't follow that one. They don't pay that money. 

MR. LIVINGSTON: I t ' s compensation for the 

lines i n question or any other lines that might be --

le t ' s say they've done a study that they want trackage 

r i g h t s over the same lines or made any other kind of 

study. 

I f they don't have any documents, they 

don't have any documents. I f they have documents, 

we'd l i k e to have them produced. 

JUDGE NELSON: This means the trackage 

r i g h t s compensation they would have sought had they 

obtained trackage r i g h t s over c e r t a i n l i n e s that are 

i n t h i s case? 

MR. LIVINGSTON: Well, not j u s t what they 

might have sought. Any. They may have done an 

analysis of what's an appropriate compensation f o r a 

p a r t i c u l a r l i n e . They may have done an analysis of 

whether the BN compensation i s an appropriate 

compensation. They may have done --

JUDGE NELSON: I t s t r i k e s me as very f a r . 

For the moment I'm going to say Phase 2. And i f i t 
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1 i s n ' t sharpened up w i t h reference t o c e r t a i n l i n e s and 

2 c e r t a i n trackage r i g h t s t h a t are i n d i s p u t e , I'm going 

3 t o have t r o u b l e w i t h i t . 

4 Now, f c r example, i f you want t o know i f 

5 they had anyt h i n g about these trackage r i g h t s over the 

6 Houi!ton -- what i s i t ? -- Bro w n s v i l l e , t h a t k i n d of 

7 t h i n g I could see. 

8 MR. LIVINGSTON: Your Honor, one of the 

9 huge issues i n t h i s case i s --

10 JUDGE NELSON: My suggestion t o you i s t o 

11 p i c k out the trackage r i g h t s . There are probably 

12 trackage r i g h t s a l l over America i n t h i s case. But 

13 p i c k out the ones t h a t there's r e a l l y a seri o u s f i g h t 

14 about and ask them i f they've got anyth i n g about 

15 those. And I ' l l hear t h a t i n Phase 2. 

16 MR. LIVINGSTON: The BN-Santa Fe 

17 settlement l i n e s are the ones there's a f i g h t about. 

18 JUDGE NELSON: How many of those are 

19 there? 

2 0 MR. LIVINGSTON: The whole set of trackage 

21 r i g h t s . 

22 JUDGE NELSON: W e l l , are they - -
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MR. LIVINGSTON: Hundreds and hundreds of 

miles. 

MR. McBRIDE: There are 4,000 miles. 

MR. LIVINGSTON: Four thousand miles. 

JUDGE NELSON: That's overly broad. I'm 

going to --

MR, LIVINGSTON: Your Honor, i f they've 

done a study of that, why can't they produce i t ? 

JUDGE NELSON: I am denying Number 19 

without prejudice to i t s reformulation i n the context 

of any p a r t i c u l a r p o s i t i o n that Conrail may take i n 

the f i l i n g s of March 29 =-.ud with a view to focusing on 

some p a r t i c u l a r dispute i n t h i s case. 

As to Number 20, i t ' s a phase of the same 

thing. And I'm going to make the same r u l i n g as to 20 

that I made as to 19. I f we can come back with 

something sharper i n Phase 2, we'll look at discovery 

of i t . 

Number 21 i s c l e a r l y Phase 2 material 

because i t ' s going to involve the asserted j o i n t 

p r i v i l e g e , which I'd rather see i n the context of a 

p a r t i c u l a r p o s i t i o n . 
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MR. LIVINGSTON: Your Honor, on 21 what? 

JUDGE NELSON: Phase 2. 

MR. LIVINGSTON: Are the c o n s t i t u t i o n a l 

issues not t o be r u l e d on u n t i l --

JUDGE NELSON: No. That's a 

n o n - c o n s t i t u t i o n a l is.sue, but I a l s o b e l i e v e t h a t i t 

i s best r u l e d on i n the context of a p a r t i c u l a r 

p o s i t i o n taken by C o n r a i l . 

MR. LIVINGSTON: Well, i f they want t o 

assert a p r i v i l e g e , then we w i l l know where the 

p r i v i l e g e i s being asserted. At the moment the o n l y 

way f o r us t o f i n d out whether they ' r e even going t o 

assert a p r i v i l e g e and on what i s t o put a questio n 

l i k e t h i s t o them. 

JUDGE NELSON: Well, maybe we can ask Mr. 

Hut. Are you going t o assert a p r i v i l e g e as t o Number 

21? 

MR. HUT: Yes, Your Honor. 

JUDGE NELSON: A l l r i g h t . 

MR. LIVINGSTON: Well, I don't --

JUDGE NELSON: That's e f f e c t i v e l y been 

answered. 
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MR. LIVINGSTON: But I don't know. On 

every agreement he has w i t h another party? 

MR. HUT: Well, f i r s t of a l l , t o the 

extent we have agreements w i t h another p a r t y , yes. 

But I don't know indeed whether there are agreements. 

JLTDGE NELSON: Twenty-one I am going t o 

deny as w r i t t e n without p r e j u d i c e t o i t s renewal i n 

Phase 2 when I can review t h i s i n the context o f a 

p a r t i c u l a r p o s i t i o n taken by the C o n r a i l Company i n 

i t s f i l i n g s of March 29, 1995. 

Twenty-two. I am going t o grant t h a t i n 

Phase 1 w i t h regard t o the c o n d i t i o n s t h a t are being 

sought i n the March 2 9th f i l i n g and d i r e c t p r o d u c t i o n 

on A p r i l 1 of those p r e s e n t a t i o n s , minutes, and so 

f o r t h . 

MR. HUT: With respect t o the C o n r a i l 

c o n d i t i o n s ? 

JUDGE NELSON: That's c o r r e c t . With 

respect t o p r e s e n t a t i o n s i n v o l v i n g c o n d i t i o n s t h a t 

someone els e should seek, help me out on t h a t one, Mr. 

L i v i n g s t o n . 

MR. LIVINGSTON: I f they've made 
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presentations to the Board about conditions being 

sought by KCS or any of the other conditions that 

might be applied here, that i s a document that's a 

study or addresses a relevant issue i n the case. 

These are relevant documents. They are 

wit h i n the scope of t h i s proceeding. 

JUDGE NELSON: Phase 2. 

MR. LIVINGSTON: We would l i k e to get 

copies of them. 

.JUDGE NELSON: I think he has something 

there. And I think I'm going to order i t to be 

produced. If you can find this stuff by April 1; that 

i s , your presentations involving others' conditions, 

give i t to them. If not, you can do the others in the 

second phase, whatever we come up with. 

But with regard to your own, I expect that 

production on A p r i l 1, --

MR. HUT: Yes, s i r . 

JUDGE NELSON: -- your own conditions. 

Number 23. What's your suggestion about 

t h i s , Mr. Hut? I t ' s a very broad (question. 

MR. HUT: I think i t ' s produceable. That 
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i s r e l a t i n g t o w i f e - b e a t i n g . Your Honor. I t h i n k t h i s 

i s as f a r a f i e l d as can po s s i b l y be. We i n t e n d , 

a c t u a l l y , t o r a i s e no issue about c o l l u s i o n . 

JUDGE NELSON: This i s k i n d of i n Mr. 

B i l l i e l ' s b a l l p a r k . Look at t h i s Number 23. Do you 

have i t t h e r e , Mr. B i l l i e l ? Can someone show i t t o 

him or do you have i t ? 

M;i. BILLIEL: Studies, r e p o r t s , a n a l y s i s 

of c o l l u s i o n . 

JUDGE NELSON: R e l a t i n g t o c o l l u s i o n . 

MR. BILLIEL: Right. 

JUDGE NELSON: How can we sharpen t h a t 

i n t o a meaningful i n t e r r o g a t o r y ? I mean, he may j u s t 

say, " I have none." I s c o l l u s i o n d e f i n e d i n the 

i n t e r r o g a t o r i e s ? 

MR. BILLIEL: Well, I t h i n k one issue t h a t 

the a p p l i c a n t s i n v e s t i n t h e i r a p p l i c a t i o n , 

p a r t i c u l a r l y Mr. W i l l i g ' s testimony, was the 

p o s s i b i l i t y of --

JUDGE NELSON: Well, I t h i n k t h a t the 

a p p l i c a n t s are c e r t a i n l y e n t i t l e d t o seek evidence, 

t h a t which would lead t o the discovery of admissibia 
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evidence that would show collusion among competing 

rail r o a d s . I don't have any trouble with the 

propriety, indeed relevancf*, of them. 

I've got two problems with i t . One, 

should i t be i n Phase 1 or Phase 2? And, two, how can 

we reword i t to make more meaningful sense out of i t ? 

MR. LIVINGSTON: Your Hono.-, i f they have 

a report that addresses the collusion i n --

JUDGE NELSON: T i t l e d "Collusion"? 

MR. LIVINGSTON: A report that studies i t , 

that analyzes i t . Collusion i s one of the big issues 

that's been raised i n t h i s case, both questions of 

t a c i t collusions, some parties have alleged that there 

might be actual c o l l u s i o n . Those are issues i n t h i s 

case. 

Now, Conrail i s a major r a i l r o a d here. I f 

t h e i r own s t r a t e g i c planning department --

JUDGE NELSON: A l l r i g h t . 

MR. LIVINGSTON: -- has made a study, we 

ought t o get i t . 

JUDGE NELSON: The word i s a majo.- word, 

then. So he's seeking a search of your f i l e s for 
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anything t h a t might say " c o l l u s i o n . " Now, you can't 

look f o r every paper i n the company's f i l e s t o f i n d a 

3 word " c o l l u s i o n . " You might f i n d someone wrote a 

4 paper t h a t said, "Ther-jj i s no c o l l u s i o n . " Then you'd 

5 have t o go f i n d t h a t paper. 

6 MR. HUT: Your Honor? 

7 JUDGE NELSON: We've got t o get a handle 

8 on t h a t . 

9 MR. HUT: We'll abide by the r u l i n g . We 

10 are not r a i s i n g any issue t h a t the c o m p e t i t i v e 

11 circumstances of t h i s merger w i l l permit t a c i t o r 

12 overt c o l l u ^ o n . 

13 JUDGE NELSON: That's an argument f o r why 

14 i t should be i n Phase 1, Mr. Hut. I don't know i f 

15 t h a t helps you any. 

16 MR. HUT: Because we are not r a i s i n g the 

17 issue? We're not b r i n g i n g i t up. I can understand i f 

18 others are t r y i n g t o place the matter --

19 JUDGE NELSON: Well, Mr. L i v i n g s t o n says, 

2 0 " I don't care. This i s dis c o v e r y . I may have a 

21 chance t o get some ammunition here." 

22 MR. HUT: As I say, I d i d n ' t mean t o argue 
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w i t h Your Honor. I f t h a t ' s the r u l i n g , w e ' l l go look 

f o r documents t h a t could bear t h a t t i t l e or apparently 

cont a i n the word i n a "Re:" l i n e . 

JUDGE NELSON: I f there's any f i l e l a b e l e d 

" C o l l u s i o n , " Mr. L i v i n g s t o n , I'm going t o ask him t o 

f i n d t h a t , make a search whether there's any f i l e , 

computer or hard copy, t h a t has the word " c o l l u s i o n , " 

at l e a s t i n h i s t i t l e . And w e ' l l see what comes up 

w i t h i t . And t h a t one you can produce March 12th, i t 

seems t o me. 

MR. HUT: Or respond t o i t any way, Your 

Honor. 

JUDGE NELSON: Yes. Respond t o i t . I f 

you can't f i n d i t or i f i t t u r n s out there's a gr e a t 

burden or you've got 82 f i l e s c a l l e d " C o l l u s i o n , " then 

w e ' l l see what happens. 

A l l r i g h t . Number 24. 

MR. LIVINGSTON: Your Honor, a document 

t h a t could study c o l l u s i o n and not have i t i n the 

t i t l e , i f they've got --

JUDGE NELSON: Oh, I never would have 

thought o f t h a t . Well, then what are we going t o do 
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about defining the term "collusion" so that we get a 

meaningful search? Here's Ms. Metallo. Do you have 

a suggestion? 

MS. METALLO: Well, a c t u a l l y I do. Your 

Honor. We received the exact same interrogatory. 

That's why I in t e r j e c t e d . My c l i e n t has raised t h i s 

issue. And i t ' s precisely the reason why we would 

l i k e the McKinsey study that you have denied us access 

to. 

JUDGE NELSON: This i s not the time to 

reargue McKinsey. 

MS. METALLO: I'm j u s t p o i n t i n g out. Your 

Honor, that we believe that --

JUDGE NELSON: I w i l l say t h i s , that i f 

those discussions are six years old, we're not 

.•i.nterested i n them now. We're t a l k i n g real s t u f f 

going on today. 

A l l r i g h t . I say again, Mr. Livingston. 

This i s your chance. I want to give you t h i s one, but 

I want you to -- you surely can't be expecting Mr. Hut 

and his troops there to go through every piece of 

paper i n the company's possessions and guess what you 
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might t h i n k r e l a t e s t o c o l l u s i o n and say, " I s t h i s 

c o l l u s i o n or not?" This can go on f o r months. 

MR. LIVINGSTON: Of course not, but ne 

could c a l l the head of the marketing department and 

head of the s t r a t e g i c planning department, sales, and 

say, "Have you got stu d i e s , r e p o r t s , or analyses 

d e a l i n g w i t h c o l l u s i o n among competing r a i l r o a d s ? " 

JUDGE NELSON: Granted. 

MR. LIVINGSTON: And they w i l l say, "Yes, 

we have them," - -

JUDGE NELSON: I've j u s t made a --

MR. LIVINGSTON: -- "No, we don't," or 

'"Let me check. " 

JUDGE NELSON: I'm j u s t g r a n t i n g the 

request as reformulated here by Mr. L i v i n g s t o n . That 

takes care of 23. See how easy i t would have been. 

Number 24 deals w i t h trackage r i g h t s . 

C e r t a i n l y the a p p l i c a n t s are e n t i t l e d t o m a t e r i a l s 

r e l a t i n g t o the terms or a f f e c t i n g the sub-trackage 

r i g h t s . The problem I have w i t h t h a t one i s i t seems 

t o be seeking the world. 

MR. HUT: Trackage r i g h t s a t issue i n t h i s 
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JUDGE NELSON: I n t h i s case, f i r s t of a l l , 

can we get t h a t by March 12th? 

MR. LIVINGSTON: Your Honor, i t shouldn't 

be l i m i t e d t o trackage r i g h t s i n t h i s case. C o n r a i l 

has trackage r i g h t s i n i t s system. One of the issues 

i n t h i s case -- and i t ' s a b i g issue -- i s whether 

trackage r i g h t s i n favor of the B u r l i n g t o n Northern 

w i l l p r o v i d e an e f f e c t i v e remedy. And there are 

people who are going t o argue --

JUDGE NELSON: Abs o l u t e l y . 

MR. LIVINGSTON: And I t h i n k C o n r a i l i s 

going t o argue i t ' s not e f f e c t i v e . New, C o n r a i l has 

trackage r i g h t s on i t s l i n e s . Have they done any 

stu d i e s of the e f f e c t i v e n e s s of t h e i r trackage r i g h t s 

tenants i n s i t u a t i o n s where i t i s the trackage r i g h t s 

tenant? 

JUDGE NELSON: E f f e c t i v e n e s s i s i n the 

i n t e r r o g a t o r y but i s also the phrase " r e l a t i n g t o the 

terms f o r , " which i s much broader. Why don't we cut 

i t down t o e f f e c t i v e n e s s and see what you ca.n come up 

with? 
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MR. HUT: You want us t o respond t o t h a t 

by the 12th or by --

JUDGE NELSON: I j u s t wanted t o t h i n k t h a t 

through w i t h you. 

MR. HUT: I t seems t o me i t ' s a Phase --

JUDGE NELSON: Do you know how the f i l e s 

are set up w i t h regard t o your trackage r i g h t s ? 

MR. HUT: No, I don't. Your Honor. Mr. 

L i v i n g s t o n i s r i g h t about one t h i n g . C o n r a i l i s a 

trackage r i g h t tenant and c e r t a i n l y the l a n d l o r d and 

I b e l i e v e a tenant. There are massive i.-, mbers of 

f i l e s t h a t r e l a t e i r one way or another t o trackage 

r i g h t s . 

JiroGE NELSON: Maybe Mr. L i v i n g s t o n ' s 

c l i e n t s would have some idea of p a r t i c u l a r trackage 

r i g h t s . 

MR. LIVINGSTON: We're not asking f o r 

copies of the agreements. 

JUDGE NELSON: Let me f i n i s h . Maybe th e r e 

are some p a r t i c u l a r trackage r i g h t s t h a t they i n the 

r a i l r o a d business know are problem c h i l d r e n f o r the 

Co n r a i l company or t h a t haven't worked out w e l l or, on 
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the contrary, that have given Conrail a t e r r i f i c 

competitive weapon that you could use to see how good 

trackage r i g h t s are. Your c l i e n t s might have some 

help i n that regard. 

MR. LIVINGSTOT : We have asked some 

spec i f i c interrogatories on specif i c trackage r i g h t s 

segments. And those I think Your Honor has said are 

a l l i n Phase 2. 

In addition to those spec i f i c trackage 

r i g h t s s i t u a t i o n s , we don't know what's i n t h e i r 

f i l e s . But they I'm sure have a strategy department, 

a planning department. Tf they have done a study 

either about a p a r t i c u l a r trackage r i g h t segment on 

t h e i r l i n e or trackage ri g h t a j e n e r a l l y , study or an 

analysis, are trackage r i g h t s a way that you could 

have competitive service? 

JUDGE NELSON: Do you know whether i n the 

company there's an o f f i c e that has charge of trackage 

rights? 

MR. HUT: I could inquire about i t . I 

don't know. 

JUDGE NELSON: There p robab ly i s , b u t - -
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MR. HUT: I don't know whether i t ' s one. 

I don't know whether i t ' s done i n the f i e l d . 

JUDGE NELSON: A l l r i g h t . Why don't you 

answer t h i s i n t e r r o g a t o r y by March 12th? 

MR. HUT: Subject t o whatever o b j e c t i o n s 
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JUDGE NELSON: Whatever claims you want t o 

make, i n c l u d i n g burdensome. But at l e a s t we can get 

a handle on what the task i s . Now l e t me suggest --

MR. HUT: As t o e f f e c t i v e n e s s . Your Honor, 

but not as t o term? 

JUDGE NELSON: As t o e f f e c t i v e n e s s . Let 

me suggest t h i s here, Mr. Hut. I f you j u s t want t o 

answer an i n t e r r o g a t o r y and say i t ' s o v e r l y 

burdensome, t h a t ' s one t h i n g . I f you answer i t by 

t e l l i n g me you've got t o search every o f f i c e from 

P h i l a d e l p h i a t o wherever i t i s and t h a t your 

p r e l i m i n a r y i.nquiries t e l l you t h a t t h e r e are 86 

places t h a t i t might be i n 10,000 cubic f e e t and so 

many hours of search time are i n v o l v e d , then you're 

t e l l i n g me a l o t more and al s o the a p p l i c a n t s . Then 

i f we get some cla i m l i k e t h a t , we know what we have 
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to t r y to do. 

I f you answer that there are the following 

o f f i c e s i n the company i n which such f i l e s might be 

and you l i s t the o f f i c e s , that might enable Mr. 

Livingston's people to pick out which ones they want 

you to search. So you can help us with these a .swers. 

Hardball resistance i s n ' t going to help me any and 

i s n ' t going to help you that much. 

Where were we? Number 26, computerized. 

Oh, Conrail business plans or st r a t e g i c plans. That's 

always f a i r game i n discovery. I t seems to me very 

open-ended. I don't see anything p a r t i c u l a r l y urgent 

about i t . That looks l i k e Phase 2 material to me. 

Number 26. I don't have any idea what 

Number 26 means. Can you help me on i t ? What i s i t ? 

MR. HUT: Your Honor, t r a f f i c data i s 

where tonnages go to d i f f e r e n t points on the r a i l r o a d 

from p a r t i c u l a r shippers. 

JUDGE NELSON: We had that from the 

applicants turned over, didn't we, something l i k e 

that? 

MR. HUT: Yes, we did, but, of course. 

(202)234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHOOE ISLANO AVENUE, N W. 

WASHINQTON, D C. 20006 (202) 2344433 



2011 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

t h i s i s t h e i r v e r s i o n . 

JUDGE NELSON: I understand. 

MR. HUT: These are the most s e n s i t i v e 

data i n the company, and I b e l i e v e I am --

JUDGE NELSON: Suppose we d i r e c t a 

pro d u c t i o n t o counsel only, outside counsel only. 

MR. HUT: I don't t h i n k they're r e l e v a n t 

t o any aspect of Conrail's f i l i n g s . And because they 

are so i r r e l e v a n t and so s e n s i t i v e , I r e a l l y would 

r e s p e c t f u l l y request. Your Honor, t h a t t h i s be 

de f e r r e d t o Phase 2. 

JUDGE NELSON: This i s r e a l l y s e r i o u s 

s t u f f here? 

MR. HUT: This i s serious s t u f f . 

MR. LIVINGSTON: Your Honor, t h i s --

JUDGE NELSON: Any reason why t h i s should 

be Phase 1? 

MR. LIVINGSTON: A b s o l u t e l y . 

JUDGE NELSON: W'y? What do you need w i t h 

t h i s ? 

MR. LIVING.STON: Well, f i r s t of a l l , i f we 

get i t i n Phase 2, I don't know what good i t co u l d 
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p o s s i b l y do us. I n f a c t , I t h i n k t h a t i s g e n e r a l l y 

t r u e here. We w i l l not have time t o develop i t and 

use i t , e s p e c i a l l y computerized data, where i t w i l l 

have t o be i n p u t t e d and worked w i t h i n order t o see 

what's i n i t . 

These are data t h a t are t y p i c a l l y turned 

over i n r a i l merger cases. 

JUDGE NELSON: Give me a h y p o t h e t i c a l of 

what you might f i n d from these? 

MR. LIVINGSTON: We need t h e i r t r a f f i c 

data t o see where t h e i r t r a f f i c flows are. 

JUDGE NELSON: Well, how does t h a t help? 

MR. LIVINGSTON: Because the c o n s u l t a n t s 

who deal w i t h these data can then study them and study 

the t r a f f i c flows and study t r a f f i c impact, which are 

a l l among the issues i n t h i s case. 

JUDGE NELSON: What does t h a t t e l l you? 

MR. LIVINGSTON: We have produced t r a f f i c 

data. I t shows what the impact of the merger -- i t 

allows you t o study the impact of mergers and proposed 

c o n d i t i o n s . I f somebody says, " I want a c o n d i t i o n t o 

go from here t o ther e , I want t h a t r i g h t t o run 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLANO AVENUE, N.W 

WASHINGTON, D C. 20006 
(202)23*4433 (202) 234-4433 



WB 

1 

2 

3 

4 

5 

6 

7 

3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2013 

t r a f f i c , " w e l l , you want t o do an an a l y s i s of what the 

impact of t h a t ' s going t o be, how many cars you're 

t a l k i n g about, and what the t r a f f i c i s and what's 

moving where. 

These data are e s s e n t i a l . I f we get them 

on A p r i l 1 - -

JUDGE NELSON: I see the relevance. But 

now we've got two questions. One i s when t o get them. 

And two i s what k i n d of com p e t i t i v e problems we've got 

here. 

When you turned these data over t o the 

other side --

MR. LIVINGSTON: Yes, before we f i l e d the 

a p p l i c a t i o n . 

JUDGE NELSON: Would you l e t me f i n i s h ? 

Under what terms i n terms of p r o t e c t i o n ? 

MR. LIVINGSTON: I t h i n k i t ' s o u t s i d e 

c o n s u l t a n t s , o u t s i d e counsel. And I'm not sure about 

i n s i d e counsel. But c e r t a i n l y i t was ou t s i d e 

c o n s u l t a n t s and o u t s i d e counsel. 

JUDGE NELSON: So outside counsel have f o r 

UP and SP a l l of these very m a t e r i a l s you seek as t o 
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Conrail? I s t h a t c o r r e c t ? 

MR. LIVINGSTON: We have turned over t o 

other p a r t i e s our t r a f f i c tapes. 

JUDGE NELSON: They're i n the hands o f 

outside consultants? 

MR. LIVINGSTON: And outside counsel, 

c o r r e c t . 

JUDGE NELSON: And outside counsel? 

MR. LIVINGSTON: Correct. 

JUDGE NELSON: The same s t u f f you're 

seeking from Conrail? 

MR. LIVINGSTON: Right. 

JUDGE NELSON: Well, what about t h a t ? 

MR. HUT: Can I be heard on relevance? 

Because what does our t r a f f i c have t o do w i t h t h e i r 

merger? We are not a p p l y i n g f o r a s p e c i f i c c o n d i t i o n 

l i k e a sale or trackage r i g h t s t o C o n r a i l . 

JUDGE NELSON: Off the recor d f o r a 

moment 

(Whereupon, the f o r e g o i n g matter went o f f 

the r e c o r d a t 5:12 p.m. and went back on 

the re c o r d a t 5:13 p.m.) 
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JUDGE NELSON: Mr. Hut, you were saying 

t h a t you don't t h i n k these are r e l e v a n t because what's 

the relevance of your t r a f f i c . Mr. L i v i n g s t o n says he 

needs t o study your t r a f f i c so t h a t he can get a 

p i c t u r e of what the e f f e c t of a c o n d i t i o n would be on 

you. 

MR. HUT: But the c o n d i t i o n on me -- we're 

not a p p l y i n g f o r any s p e c i f i c c o n d i t i o n , such as a 

sale t o C o n r a i l . You're suggesting the 

appropriateness of d i v e s t i t u r e . The quest i o n of i t s 

e f f e c t on Conr a i l --

JUDGE NELSON: How about i f we l i m i t e d 26 

to the t r a f f i c data t h a t would show the impact upon 

C o n r a i l of whatever C o n r a i l i s r e q u e s t i n g on March 29? 

MR. HUT: I f th e r e are any s t u d i e s of 

t h a t . I don't know how f e a s i b l e t h a t i s , but --

JUDGE NELSON: Let's s t a r t w i t h t h a t . You 

ask your com.p i t e r people - -

MR. LIVINGSTON: Well, Your Honor, I --

MR. HUT: Your Honor? 

JUDGE NELSON: - - pe r t a in ing to whatever 

i t i s you ' re going to seek, your p o s i t i o n you ' re going 
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t o take on March 29. 

MR. HUT: I guess I j u s t want one more 

t h i n g . These data are so s e n s i t i v e t h a t we are 

c u r r e n t l y t r y i n g t o scrub our submission t o make sure 

t h a t nothing we say --

JUDGE NELSON: We'll get t o t h a t problem. 

MR. HUT: -- i m p l i c a t e s these t r a f f i c 

data. 

JUDGE NELSON: We're jumping the gun. 

F i r s t i s what they're going t o be. Now, I'm t r y i n g t o 

fashio n them so t h a t they're t a i l o r e d t o whatever your 

p o s i t i o n i s on March 29. That a u t o m a t i c a l l y p r o t e c t s 

those t h a t don't p e r t a i n t o your c o n d i t i o n . So what 

you're going t o have t o do i s t a l k t o your computer 

people and see i f there i s some way t o get t h i s out of 

the computer. 

Now, Mr. L i v i n g s t o n , I don't want t o take 

a l o t of time w i t h why I should order these data as t o 

something they're not even r e q u e s t i n g . That j u s t 

looks l i k e a f i s h i n g e x p e d i t i o n . 

MR. LIVINGSTON: They're going t o be 

requ e s t i n g c o n d i t i o n s f o r sale. And they may not even 
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say i t should be a sale to Conrail. They say i t 

should be a sale. But we a l l know --

JUDGE NELSON: whatever the words may be, 

they're going to make a f i l i n g on March the 29th. And 

I'm going to direct production of these computerized 

materials subject to whatever claims they may have 

insofar as those materials pertain to the p o s i t i o n 

you're taking on March 29. And to that extent I'm 

granting Number 26 and ordering i t ef fee*-ive A p r i l 1. 

MR. LIVINGSTON: Your Honor, I don't t h : i k 

that w i l l be timely for us to make --

JUDGE NELSON: I understand your p o s i t i o n . 

And I think t.hat that order i s consistent w i t h 

previous orders on others, which i s that the ones tha t 

pertain to t h e i r p osition are ge t t i n g f i l e d on A p r i l 

1 when they take that position. I see nothing wrong 

with t h a t . 

How do these materials come out? What do 

you get? I mean a computer? A box? A t e l e v i s i o n 

set? A document? What does i t look like? 

MR. HUT: I have to confess to Your Honor 

that I --
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JUDGE NELSON: You're c l o s e r t o my 

generation than you want t o admit. 

(Laughter.) 

JUDGE NELSON: Let's ask the young people. 

What do you get when you get the computerized C o n r a i l 

t r a f f i c data? 

MR. LIVINGSTON: I t h i n k you get i t i n the 

form of tapes, data tapes. 

JUDGE NELSON: A tape? 

MR. LIVINGSTON: I b e l i e v e t h a t ' s c o r r e c t . 

JUDGE NELSON: Which you pl a y on a 

machine? 

MR. McBRIDE: They also come on d i s k s 

sometimes. I can't say they do f o r C o n r a i l . I'm 

simply saying I know my co n s u l t a n t s sometimes get from 

the ICC and elsewhere --

MR. HUT: I t could be machine-readable. 

Your Honor, I t h i n k , which i s why --

JUDGE NELSON: Does the tape p l a y on a 

screen or does i t p l a y out l i k e music? 

MR. EDWARDS: Your Honor, the tape i s 

another medium l i k e a floppy disk. 
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1 JUDGE NELSON: Yes. 

2 MR. EDWARDS: I t ' s j u s t a medium that 

3 JUDGE NELSON: I t contains data. So i t 

4 shows on a te l e v i s i o n screen? 

5 MR. EDWARDS: I t ' s f i l l e d with data j u s t 

6 l i k e a floppy disk. I t would be flown i n t o a 

7 computer. And i t would be manipulated by - - and i t ' s 

8 a database. 

9 JUDGE NELSON: How can we protect and 

10 safeguard t h i s material? What's your suggestion? 

11 MR. HUT: Well, I think, f i r s t of a l l , the 

12 condition that you --

13 JUDGE NELSON: Outside counsel c e r t a i n l y 

14 must see i t , --

15 MR. HUT: Outside counsel. 

16 JUDGE NELSON: - - at a minimum. Otherwise 

17 what's the sense of i t . They've got consultants, 

18 outside consultants. They say that there's have gone 

19 there. 

2 0 MR. HUT: Why don't we f i r s t see i f there 

21 are any that are responsive to the request as you've 

22 reformulated i t ? We'll make i t available t o outside 
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counsel i f they t h i n k t h a t i t i s something t h a t they 

need t o undertake t o consult about w i t h t h e i r 

c o n s u l t a n t s . We'd be happy t o r e v i s i t t h a t question 

on or about A p r i l 1 i f there are any. r a t h e r than 

t a l k i n g about i t now. 

JUDGE NELSON: You're going t o produce on 

A p r i l 1? 

MR. HUT: Correct, t o o u t s i d e counsel, 

JUDGE NELSON: You don't want t o s t a r t 

k i l l i n g another week's time w i t h a debate over who may 

see i t . They're already contending they're i n a time 

bind. So l e t ' s see i f we can't s t r a i g h t e n t h i s out. 

MR. LIVINGSTON: Your Honor? 

JUDGE NELSON: Yes, s i r ? 

MR. LIVINGSTON: We have a p r o t e c t i v e 

order thac governs h i g h l y c o n f i d e n t i a l m a t e r i a l . We 

have produced m.aterial j u s t as c o n f i d e n t i a l , i f not 

more so, the same t r a f f i c tapes, s u b j e c t t o the same 

p r o t e c t i v e order. 

And i f we can't g i v e i t t o ou t s i d e 

c o n s u l t a n t s --

JUDGE NELSON: I'm going t o d i r e c t t h a t 
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production under the terms of the protective order. 

I f you have something specific to suggest, then you 

could come i n and do so. 

MR. HUT: Subject to reserved objections? 

JUDGE NELSON: Objections you have, of 

course. I see no privileges there. 

MR. HUT: No pr i v i l e g e s . 

JUDGE NELSON: The only thing you might 

have i s relevance i s c e r t a i n l y there. You might have 

a question of burden. 

MR. HUT: Don't know t h a t . 

JUDGE NELSON: And we don't know enough 

about the computers to know that. And, again, i f i t 

does tu r n out there's a burden objection, the more 

specif i c and detailed you can make that one, the 

better. 

Number 27. Who i s Richard C. Levin? 

MR. HUT: He's the President of Yale, Your 

Honor. I could t e l l you that. I don't know i f there 

have been any consultations between him and --

JUDGE NELSON: I was going to say I have 

a l o t of r e l a t i v e s named Levin, but that i s n ' t one of 
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1 them. And I would be chocked to f i n d any of them i n 

2 the r a i l r o a d industry, nut one never knows. 

3 MR. HUT: Econometric analyses of r a i l 

4 prices. 

5 JUDGE NELSON: I don't see why we need to 

6 -- who are these other people? 

7 MR. LIVINGSTON: Your Honor, these are 

8 people who have w r i t t e n i n the f i e l d of p r i c i n g and 

9 r a i l r o a d p r i c i n g . Mr. Levin has w r i t t e n extensively 

10 i n the f i e l d , as shave I believe most of these other 

11 people, econometric analyses of r a i l p r i c i n g . Some of 

12 them were discussed i n the W i l l i g statement, I 

13 believe. 

14 I f Conrail has been communicating w i t h the 

15 people, has documents with them --

16 JUDGE NELSON: Phase 2. Number 28. Looks 

17 l i k e Phase 1 to me. 

18 MR. HUT: I t ' s awfully broad, Your Honor, 

19 but subject to burdensomeness and --

20 JUDGE NELSON: Maybe we can cut i t down. 

21 Let me look at the map again. 

22 MR. LIVINGSTON: Your Honor, can I speak 
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t o that? He says i t looks " a w f u l l y broad." As I 

gather, he hasn't even consulted w i t h h i s c l i e n t on 

the s u b j e c t . Why do we need t o r u l e on the burden 

o b j e c t i o n i n the abstract? 

JUDGE NELSON: Oh, we don't unless there 

are t h i n g s t h a t we can f i g u r e out. We don't. I 

d i r e c t e d him when he made responses t o be as s p e c i f i c 

as he can about the a l l e g e d burdens. A l l I'm t r y i n g 

t o see r i g h t now i s what we might be g e t t i n g i n t o . 

Where i s C o n r a i l operating? 

MR. HUT: Northeast, Your Honor, from 

Chicago through t o New York and Pennsylvania, Ohio --

JUDGE NELSON: This i s the o l d New York 

Central-Pennsylvania r a i l r o a d ? 

MR. HUT: Yes. 

JUDGE NELSON: E r i e , Lackawanna, those --

MR. HUT: Yes, e x a c t l y , s i r . 

JUDGE NELSON: I remember t h a t l i t i g a t i o n . 

What's t h a t got t o do w i t h Mexican competition? Well, 

Mexican goods can f i n d t h e i r way t o Boston. And 

Boston-produced goods can f i n d a market i n Mexico. So 

ther e may be such m a t e r i a l . 
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MR. LIVINGSTON: And, i n a d d i t i o n , C o n r a i l 

has proposed t o buy the l i n e s t h a t would give i t 

d i r e c t access t o Mexican gateways. 

JUDGE NELSON: I'm g r a n t i n g Number 28. 

And I t h i n k t h a t should be i n Phase 1 unless you can 

show me why i t shouldn't. 

MR. HUT: Well, I would r e s p e c t f u l l y 

suggest t h a t the showing we make w i t h respect t o 

Mexico, the Mexican gateways, i f any, sharp l y l i m i t 

r.he range of relevant i n q u i r i e s here. 

JUDGE NELSON: Is there any p o s i t i o n t h a t 

you're going t o talce on March 29th i f you can say t h a t 

has t o do w i t h c ompetition f o r t r a f f i c t o and from 

Mexico? 

MR. HUT: I don't know t h a t at t h i s stage. 

Your Honor, i n a l l candor. We may. We're l o o k i n g a t 

t h a t . That's one of the t h i n g s t h a t c e r t a i n l y --

JUDGE NELSON: A l l r i g h t . Let's cut i t t o 

t h a t . Let's make 28 t o be produced on A p r i l 1 i n s o f a r 

as i t r e l a t e s t o any p o s i t i o n you're t a k i n g i n the 

f i l i n g s t o be made on March 2 9 t h . 

Number 29. 
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MR. KACZMAREK: Your Honor, i f I may, up 

to approximately 24 or 25, a l l the p a r t i e s ' here 

document requests have been the same. Now you're 

reading o f f the requests t o C o n r a i l . And our requests 

are now d i v e r g i n g somewhat. 

So t o the extent t h a t some of them t h a t 

w e ' l l be going t o now are the same, i f there's a way 

we could read them out or p a r t of them t o see i f we do 

indeed have those? Otherwise I t h i n k we have a case 

where we have s l i g h t l y d i f f e r e n t requests from here on 

out. 

JUDGE NELSON: What I'm t h i n k i n g t o do i s 

to t r y t o get through Conrail's because they're the 

ones who made the motion and have you i n here Monday 

morning f i r s t t h i n g t o take up a l l the others --

MR. KACZMAREK: I f I may. Your Honor? 

JUDGE NELSON: -- unless there's agreement 

i n the meantime. 

MR. EDWARDS: As t o the document requests 

t h a t have been gone through, they're i d e n t i c a l t o a l l 

p a r t i e s . So I'm unsure t h a t those need t o be 

rehashed. 
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JUDGE NELSON: Oh, he says when I get t o 

Number 29, i t ' s not the same as h i s Number 29, 

MR. EDWARDS: But a l l the r e s t of them 

t h a t we've gone through b a s i c a l l y have been the same. 

JUDGE NELSON: I s there any reason why I 

should not continue now what we're doing, which i s 

going through the C o n r a i l i n t e r r o g a t o r i e s ? 

MR. KACZMAREK: No. That's not what I'm 

suggesting. 

JUDGE NELSON: I s there any reason why you 

can't f i g u r e out what t o do i n l i g h t of the r u l i n g s I 

make here? 

MR. KACZMAREK: I t h i n k we p o s s i b l y can. 

I f t h a t i s amenable, I t h i n k we d e f i n i t e l y can. 

MR. LIVINGSTON: We can c e r t a i n l y f i g u r e 

out from how you r u l e d on I n t e r r o g a t o r y Number 3 how 

t h a t should apply t o h i s I n t e r r o g a t o r y Number 3. We, 

of course, are accepting t h a t --

JUDGE NELSON: Take them a l ] the way. I 

hope you get volumes of guidance from the Surface 

T r a n s p o r t a t i o n Board. I would welcome i t . 

MR. DIMICHAEL: Excuse me. Your Honor. Am 
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I correct that what y o u ' l l do, y o u ' l l go through 

Conrail's now and then y o u ' l l take the others up the 

f i r s t thing on Monday morning? 

JUDGE NELSON: Well, another iaea came to 

mind i n t h i s discussion. That i s to say that whatever 

I rule on Conrail's, you t r y to apply those r u l i n g s to 

yourselves. And to the extent you can't, I'm 

available here Monday morning. 

For the record, i t i s now 5:22. I've been 

s i t t i n g since 9:30 i n a gas pipeline rate case of some 

complexity. And there comes a point at which i t ' s 

hard to keep concentrating and make rul i n g s that 

r e f l e c t the best judgment. 

I'm s t i l l f e e l i n g a l l r i g h t , f o r the 

record. I'm prepared to go and f i n i s h up with the how 

many other -- 56 document requests. But once we get 

beyond that point, I w i l l want to adjourn and ask the 

parties to abide by those rulings, see what they can 

agree upon. And I ' l l be here Monday i f you want to 

t a l k to me about them. 

So we're on Number 29. Do I need them 

now? Maybe I ' l l need i t again. 
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MR. LIVINGSTON: Your Honor, i f you would 

p r e f e r , we can j u s t r e t u r n Monday morning and break 

now or continue on. I'm not sure at t h i s stage --

JUDGE NELSON: Why don't we conti n u e . 

MR. HUT: As long as Your Honor i s 

prepared t o do t h a t . 

JUDGE NELSON: Twenty-nine. 

MR. HUT: We'll respond t o t h a t on March 

12 i f we have any documents. Your Honor. 

JUDGE NELSON: Twenty-nine? 

MR. HUT: Yes. 

JUDGE NELSON: Number 30. 

MR. HUT: That one came the F i r s t 

\mendment --

JUDGE NELSON: That gets you t o your 

p r i v i l e g e s , I t h i n k . Well, who i s the C o a l i t i o n f o r 

Competitive R a i l Transportation? 

MR. HUT: I don't know y e t , but t h a t w i l l 

be --

JUDGE NELSON: Who are they, Mr. 

Livi n g s t o n ? I s t h a t a government group? 

MR. LIVINGSTON I t h i n k i t ' s a p a r t y t o 
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t h i s case. I s t h a t r i g h t ? 

JUDGE NELSON: I'm not sure I've heard of 

them. But, i f so, i t r a i s e s ths two-party problem. 

Phase 2, i f at a l l . 

Number 31. 

MR. HUT: This i s the m i r r o r image of the 

very one t h a t you denied back i n December i f I may 

remind. Your Honor, on settlement p r i v i l e g e grounds, 

which doesn't answer the Phase 1/Phase 2 nature of i t . 

But we thought t h e i r documents r e l a t e d t o our 

discussions w i t l i them, they interposed a set t l e m e n t 

p r i v i l e g e o b j e c t i o n . 

JUDGE NELSON: So how does t h a t f i t you? 

You haven't made an/ settlement. 

MR. HUT: That was the p o i n t . 

JUDGE NELSON: They want your document. 

MR. HUT: That was the p o i n t . We asked 

f o r any notes they had of discussions between them and 

C o n r a i l . They said, "No settlements." So I'm j u s t 

f o r e c a s t i n g f o r ou t h a t we w i l l f i n d p r i v i l e g e here, 

j u s t as they d i d t o us, and I t h i n k use the ̂ ame 

o b j e c t i o n . 
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JUDGE NELSON: On the theory t h a t they 

MR. HUT: Looking f o r --. 

JUDGE NELSON: - - .seeking a dea l t o 

MR. HUT: Yes. 

MR. LIVINGSTON: Your Honor, we've s a i d 

here t h a t t h a t --

JUDGE NELSON: Well, there's some v i r t u e 

i n consistency here. I'm going t o make the same 

r u l i n g . And you may invoke the settlement p r i v i l e g e , 

then. 

MR. LIVINGSTON: Your Honor, I would l i k e 

t o accept t h a t r u l i n g . We do say here t h a t except t o 

the e x t e n t the a p p l i c a n t s may be r e q u i r e d t o do so, 

they need not --

JUDGE NELSON: Look at t h a t l a s t sentence. 

Very good. I'm glad you brought --

MR. LIVINGSTON: I f they're going t o 

asse r t p r i v i l e g e , l e t them assert the p r i v i l e g e . And 

then l e t us have a chance t o b r i n g the matter on f o r 

hea r i n g . 
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JUDGE NELSON: He i s not seeking documents 

d e p i c t i n g the back and f o r t h of n e g o t i a t i o n s . 

MR. LIVINGSTON: Except t o the extent t h a t 

we are r e q u i r e d t o produce them. 

MR. HUT: And t h e i r a s s e r t i o n of p r i v i l e g e 

has been much broader than t h a t . But I don't have a 

problem i n responding and inv o k i n g such p r i v i l e g e s as 

I t h i n k I have on March 12th. 

JUDGE NELSON: A l l r i g h t . On March 12th. 

And remember the same standard of p a r t i c u l a r i z e d need 

w i l l apply so t h a t y o u ' l l then have t o make t h a t 

showing t o p i e r c e t h a t w a l l . 

Number 32. I don't understand the s t u f f 

a f t e r the comma, the " i n c l u d i n g but not l i m i t e d t o , 

whether C o n r a i l would be s u b j r c t t o c o n d i t i o n s imposed 

by the Board t c address a n t i - c o m p e t i t i v e consequences 

of any such response i f i t d i d so." I f i t d i d what? 

MR. LIVINGSTON: I f i t f i l e d a responsive 

a p p l i c a t i o n , i t could be the subject of a request f o r 

c o n d i t i o n s . And people would be f r e e t o say your 

responsive a p p l i c a t i o n r a i s e s c o m p e t i t i v e problems. 

JUDGE NELSON: So 3 2 i s 2 p a r t s , I guess. 
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F i r s t i s about your decision not to submit a 

responsive application. And the second i s about: I f 

you had done so, would you then be subject to 

conditions imposed by the Board? 

MR. HUT: Have we w r i t t e n about i t ? And 

would we be speculating to that extent? 

JUDGE NELSON: What do you say about the 

f i r s t part of 32? 

MR. HUT: I say i t i s both i r r e l e v a n t , I 

can't imagine what i t would show, and I say i f there 

are any documents, they would be subject to work 

product protection. But subject to both of those 

objections, i f i t ' s Your Honor's preference, we w i l l 

respond that way on the 12th. 

JUDGE NELSON: I would think some of i t 

might be work product or at t o r n e y - c l i e n t . 

MR. LIVINGSTON: I don't think he can know 

whether i t ' s work product or at t o r n e y - c l i e n t . 

JUDGE NEI SON: No. At the moment he 

hasn't papers. 

MR. LIVINGSTON: He doesn't know what the 

documents are. 
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JUDGE NELSON: He hasn't seen a piece of 

paper, nor have I . And, y e t , you, Mr. L i v i n g s t o n , 

were i n the other day urging me t o order p r o d u c t i o n of 

a whole host of documents, none of which we have ien. 

So i t doesn't help e i t h e r way t o do t h a t . 

I'm going t o grant Number 32 f o r answer on 

-- t h a t one you could do March 12th, i t seems t o me. 

MR. HUT: We could c e r t a i n l y respond t o i t 

w i t h any o b j e c t i o n s . Your Honor. 

JUDGE NELSON: Right. 

MR. HUT: Yes, s i r . 

JUDGE NELSON: The harder p a r t of i t i s 

the second p a r t , f i n d i n g a document t h a t says, " I f we 

had done t h i s , would t h a t have happened?" 

MR. HUT: Well, t h a t ' s j u s t i r r e l e v a n t on 

i t s face. 

JUDGE NELSON: That's hard t o f i n d maybe. 

I don't know. But i t seems t o me t h a t I don't know 

how the f i l e s are set up, but i f somebody asks me f o r 

such a document, t h a t ' s a l o t harder t o f i n d than a 

document t h a t does r e l a t e t o something. 

Number 33. C o n r a i l . This seeks documents 
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i n Conrail's possession r e l a t i n g to someone else's 

acquisition of SP. Is there some plan there, some 

pa r t i c u l a r thing you're d r i v i n g at, Mr. Livingston? 

MR. LIVINGSTON: Conrail has said i t ' s 

interested i n seeing sales of SP l i n e s . We want 

documents that r e l a t e to possible sales, possible 

acquisition, including a possible a c q u i s i t i o n by 

Conrail. 

JUDGE NELSON: That you have. That seems 

to be a f a i r --

MR. HUT: Well, except. Your Honor, --

JUDGE NELSON: -- focused request. 

MR. HUT: --we are not making a proposal 

or making an application f o r a purchase. This seems 

tc be classic Phase 2. I t ought to be t a i l o r e d narrow 

to the conditions that we seek. 

JUDGE NELSON: Phase 2. Number 34, Phase 

2. T h i r t y - f i v e on i t s face looks l i k e i t ought to be 

produced subject to any problems. 

MR. HUT: Every agreement. Your Honor? 

Isn't t h i s --

JUDGE NELSON: Well, that's what I wanted 
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to pin down. We have thousands of miles of track. 

MR. HUT: And relevance, quite candidly, 

bacause we're --

JUDGE NELSON: There again maybe y o u ' l l 

t a l k to your people. Last time I suggested t h i s you 

didn't seem to want to do i t . But maybe t a l k to your 

c l i e n t s and see i f they don't know of some p a r t i c u l a r 

trackage r i g h t s deals that they think would be 

p a r t i c u l a r l y good candidates. 

MR. LIVINGSTON: Your Honor, we produced 

these. They have these i n t h e i r contract f i l e s , 

probably i n the law department or something. 

I must say I object to t h i s procedure. No 

other party has had to go through i n advance of 

ge t t i n g responses and have i t s document request 

vetted. Mr. Hut here hasn't any idea of whether there 

are f i v e --

JUDGE NELSON: So what i s your --

MR. LIVINGSTON: -- agreements or two. 

A l l he knows i s there are two agreements. 

JUDGE NELSON: What i s your suggestion? 

MR. HUT: Now, that i s not true. 
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MR. LIVINGSTON: My suggestion i s t h a t he 

go and: a) f i n d out where these are, how many there 

are, and produce them i f he can. And i f i t ' s too much 

t r o u b l e 

JUDGE NELSON: That w i l l a l l be i n h i s 

answer. The question i s I'm t r y i n g t o f i g u r e out when 

he's going t o give t h a t response. 

MR. LIVINGSTON: I t h i n k he ought t o g i v e 

i t on March 12th. He's had t h i s f o r -- t h a t ' s the 

response date. We are responding t c 150 requests on 

March 12th. 

JUDGE NELSON: Once again, p r e s s i n g f o r 

such a response i n v i t e s a response t h a t ' s I suspect 

not going t o help you much. Give him the response 

t h a t ' s a p p r o p r i a t e on March 12th. 

Number 35. Number 36 i s Phase 2 m a t e r i a l . 

MR. LIVINGSTON: Your Honor, i t d i r e c t l y 

r e l a t e s t o the primary a p p l i c a t i o n , as do I t h i n k a l l 

of these. 

MR. HUT: I t r e l a t e s t o n o t h i n g t h a t 

C o n r a i l i n t e n d s t o say about i t . 

JUDGE NELSON: Exa c t l y . They're going t o 
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be i n here f o r a po s i t i o n . And i f that posicion has 

something to do with the West Coast, we'll look at 

th i s claim i n that l i g h t . That's a Phase 2 i n my 

view. 

MR. LIVINGSTON: I f they've got documents 

in t h e i r f i l e s that r e l a t e to t h i s , we should be 

e n t i t l e d to them. They're a party to the case. They 

can't hide t h e i r documents ju s t by saying they're not 

going to take a po s i t i o n on an issue. 

JUDGE NELSON: And they're not hiding 

them. I t ' s a question of what we can get done 

meaningfully i n Phase 1. 

You know, I could have held that a l l of 

t h i s s t u f f was for Phase 2. I'm t r y i n g to give you 

something here, and you're f i g h t i n g me on every one of 

them. I t doesn't seem to help me much, 

MR. LIVINGSTON: Well, Your Honor, the 

reason I'm f i g h t i n g hard i s that i f we get t h i s 

material, I'm not quite sure when Phase 2 i s , but the 

date e a r l i e r mentioned was -- I'm not sure whether 

i t ' s A p r i l 1. Is that the date or A p r i l 10th? I 

think A p r i l lOth i s the date. 
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JUDGE NELSON: That's j u s t a date I put on 

a piece of paper. That doesn't have t o be the --

MR. LIVINGSTON: Well, t h a t ' s what --

JUDGE NELSON: We haven't adopted t h a t 

yet. 

MR. LIVINGSTON: As I understand i t , we 

have t o resubmit the Phase 2 requests. 

JUDGE NELSON: Number 3 6 i s f o r Phase 2, 

and your o b j e c t i o n i s noted. Number 37, t h a t seems t o 

me can we de f i n e the phrase "top executives"? 

MR. LIVINGSTON- The CEO and the executive 

v i c e presidents and the v i c e p r e s i d e n t s . 

JUDGE NELSON: A l l r i g h t . With reference 

t o the CEO and anyone w i t h a t i t l e of v i c e p r e s i d e n t . 

MR. HUT: That's a very --

JUDGE NELSON: That's a l o t of people? 

MR. HUT: Executive v i c e p r e s i d e n t and 

senior v i c e p r e s i d e n t i s narrow, but v i c e president? 

They've not produced t o t h a t l e v e l a t a l l . 

MR. LIVINGSTON: I f he would j u s t t e l l us 

t h a t . That's the k i n d of t h i n g we t o l d o t h e r people, 

and we worked out a l i s t of o f f i c e r s . We're p e r f e c t l y 
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happy t o work out a l i s t of o f f i c e r s . 

JUDGE NELSON: How many v i c e p r e s i d e n t s 

are there? 

MR. HUT: I cannot t e l l you. Your Honor. 

JUDGE NELSON: You don't know? 

MR. HUT: I have not made t h a t i n q u i r y . 

JUDGE NELSON; A l l r i g h t . Then we're not 

i n a p o s i t i o n t o r u l e on Number 37. So what do we do? 

MR. LIVINGSTON: He should respond on 

Tuesday, March 12th, and --

JUDGE NELSON: That seems t o me an easy 

one. I'm g r a n t i n g 37 --n March 12th. T h i r t y - e i g h t . 

MR. HUT: This i s the most o v e r l y broad --

JUDGE NELSON: Phase 2, i f at a l l . Number 

39. That you should be able t o do i n 10 minutes. 

MR. HUT: We'll respond t o t h a t . 

JUDGE NELSON: By March 12th. Now, f o r 40 

what does the word "breakup" mean? 

MR. LIVINGSTON: Break up i n t o s a l e and 

not n e c e s s a r i l y bankruptcy, but you s e l l t h i s p i e c e t o 

one guy and you s e l l t h a t piece t o another guy. And 

p r e t t y soon a r a i l r o a d disappears. 
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MR. HUT: Again, Your Honor, t h i s has t o 

read on what C o n r a i l w i l l say i n i t s f i l i n g . This 

looks l i k e a Phase 2 issue t o me. 

MR. LIVINGSTON: Your Honor, C o n r a i l has 

proposed p u b l i c l y t h a t they are going t o urge 

c o n d i t i o n s r e q u i r i n g sale. They've undoubtedly done 

analyses of the sale SP l i n e s . And those are i n t h e i r 

JUDGE NELSON: I t sounds t o me l i k e i t ' s 

going t o have t o do w i t h a c o n d i t i o n , and I'm going t o 

make i t be Phase 2. 

Number 41, c e r t a i n l y r e l e v a n t . I t goes t o 

how you operate your trackage r i g n t s . 

MR. HUT: But our trackage r i g h t s are not 

at issue i n t h i s proceeding. Your Honor. I would 

r e s p e c t f u l l y suggest --

JUDGE NELSON: Other r a i l r o a d s o p e r a t i n g 

w i t h trackage r i g h t s on C o n r a i l . 

MR. HUT: But t h a t ' s not the UP or the SP 

or the BN-SF. 

JUDGE NELSON: So what? He wants t o show 

t h a t trackage r i g h t s are a meaningful form of 

NEAL R. GROSS 
CXXIRT REPORTERS AND TRANSCRIBERS 

1333 RHOOE ISLAND AVENUE, N.W. 

(202) 23*4433 WASHINQTON, D C. *0006 (202) 234-4433 


